THE EMPLOYMENT
LAW REVIEW

SEVENTH EDITION

EDITOR
ERIKA C COLLINS

LAW BUSINESS RESEARCH



THE EMPLOYMENT
LAW REVIEW

The Employment Law Review
Reproduced with permission from Law Business Research Ltd.

This article was first published in The Employment Law Review — Edition 7
(published in February 2016 — editor Erika C Collins)

For further information please email
Nick.Barette@lbresearch.com



THE
EMPLOYMENT

LAW REVIEW

Sevent h Edition

Editor
Erika C CoLLINS

Law BusiNneEss RESEARCH LTD



PUBLISHER
Gideon Roberton

SENIOR BUSINESS DEVELOPMENT MANAGER
Nick Barette

SENIOR ACCOUNT MANAGERS
Thomas Lee, Felicity Bown, Joel Woods

ACCOUNT MANAGER

Jessica Parsons

MARKETING COORDINATOR
Rebecca Mogridge

EDITORIAL ASSISTANT
Sophie Arkell

HEAD OF PRODUCTION
Adam Myers

PRODUCTION EDITOR
Claire Ancell

SUBEDITOR
Charlotte Stretch

CHIEF EXECUTIVE OFFICER
Paul Howarth

Published in the United Kingdom
by Law Business Research Ltd, London
87 Lancaster Road, London, W11 1QQ, UK
© 2016 Law Business Research Ltd
www. TheLawReviews.co.uk
No photocopying: copyright licences do not apply.

The information provided in this publication is general and may not apply in a specific
situation, nor does it necessarily represent the views of authors’ firms or their clients.
Legal advice should always be sought before taking any legal action based on the
information provided. The publishers accept no responsibility for any acts or omissions
contained herein. Although the information provided is accurate as of February 2016,
be advised that this is a developing area.

Enquiries concerning reproduction should be sent to Law Business Research, at the
address above. Enquiries concerning editorial content should be directed
to the Publisher — gideon.roberton@lbresearch.com

ISBN 978-1-909830-82-0

Printed in Great Britain by
Encompass Print Solutions, Derbyshire
Tel: 0844 2480 112



THE LAW REVIEWS

THE MERGERS AND ACQUISITIONS REVIEW
THE RESTRUCTURING REVIEW
THE PRIVATE COMPETITION ENFORCEMENT REVIEW
THE DISPUTE RESOLUTION REVIEW
THE EMPLOYMENT LAW REVIEW
THE PUBLIC COMPETITION ENFORCEMENT REVIEW
THE BANKING REGULATION REVIEW
THE INTERNATIONAL ARBITRATION REVIEW
THE MERGER CONTROL REVIEW

THE TECHNOLOGY, MEDIA AND
TELECOMMUNICATIONS REVIEW

THE INWARD INVESTMENT AND
INTERNATIONAL TAXATION REVIEW

THE CORPORATE GOVERNANCE REVIEW
THE CORPORATE IMMIGRATION REVIEW
THE INTERNATIONAL INVESTIGATIONS REVIEW
THE PROJECTS AND CONSTRUCTION REVIEW
THE INTERNATIONAL CAPITAL MARKETS REVIEW
THE REAL ESTATE LAW REVIEW
THE PRIVATE EQUITY REVIEW
THE ENERGY REGULATION AND MARKETS REVIEW
THE INTELLECTUAL PROPERTY REVIEW
THE ASSET MANAGEMENT REVIEW
THE PRIVATE WEALTH AND PRIVATE CLIENT REVIEW

THE MINING LAW REVIEW



THE EXECUTIVE REMUNERATION REVIEW
THE ANTI-BRIBERY AND ANTI-CORRUPTION REVIEW
THE CARTELS AND LENIENCY REVIEW
THE TAX DISPUTES AND LITIGATION REVIEW
THE LIFE SCIENCES LAW REVIEW
THE INSURANCE AND REINSURANCE LAW REVIEW
THE GOVERNMENT PROCUREMENT REVIEW
THE DOMINANCE AND MONOPOLIES REVIEW
THE AVIATION LAW REVIEW
THE FOREIGN INVESTMENT REGULATION REVIEW
THE ASSET TRACING AND RECOVERY REVIEW
THE INTERNATIONAL INSOLVENCY REVIEW
THE OIL AND GAS LAW REVIEW
THE FRANCHISE LAW REVIEW
THE PRODUCT REGULATION AND LIABILITY REVIEW
THE SHIPPING LAW REVIEW
THE ACQUISITION AND LEVERAGED FINANCE REVIEW
THE PRIVACY, DATA PROTECTION AND CYBERSECURITY LAW REVIEW
THE PUBLIC-PRIVATE PARTNERSHIP LAW REVIEW
THE TRANSPORT FINANCE LAW REVIEW
THE SECURITIES LITIGATION REVIEW
THE LENDING AND SECURED FINANCE REVIEW
THE INTERNATIONAL TRADE LAW REVIEW

THE SPORTS LAW REVIEW

www. TheLawReviews.co.uk



ACKNOWLEDGEMENTS

The publisher acknowledges and thanks the following law firms for their learned
assistance throughout the preparation of this book:
ALI BUDIARDJO, NUGROHO, REKSODIPUTRO
ALRUD LAW FIRM
ARIAS, FABREGA & FABREGA
ATHERSTONE & COOK LEGAL PRACTITIONERS
BAYKANIDEA LAW OFFICES
CASTEGNARO
DAI-ICHI FUYO LAW OFFICE
DAWNING LAW OFFICE
DELOITTE ADVOKATFIRMA AS
DENTONS
ENSAFRICA
FERRAIUOLI LLC
GEORGE Z GEORGIOU & ASSOCIATES LLC
GIANNI, ORIGONI, GRIPPO, CAPPELLI & PARTNERS
GLEISS LUTZ
GLOBETROTTERS LEGAL
GONZALEZ CALVILLO, SC

HERZOG, FOX & NEEMAN



Acknowledgements

KIRK LARSEN & ASCANIUS
KOCHHAR & CO
KROGERUS
KYRIAKIDES GEORGOPOULOS LAW FIRM
LAW FIRM SAFAR & PARTNERS, LTD
MARVAL, O’FARRELL & MAIRAL
MATHESON

MATTOS FILHO, VEIGA FILHO, MARREY JR E QUIROGA
ADVOGADOS

PERCHSTONE & GRAEYS
PROSKAUER ROSE LLP
SAGARDOY ABOGADOS
SAYENKO KHARENKO
SBM LEGAL
SERVULO & ASSOCIADOS — SOCIEDADE DE ADVOGADOS, RL
SHERRARD KUZZ LLP
SIGUION REYNA, MONTECILLO & ONGSIAKO LAW OFFICE
SKRINE
SOETYSINSKI KAWECKI & SZLEZAK
URENDA, RENCORET, ORREGO Y DORR
VAN DOORNE NV
VAN OLMEN & WYNANT
WALDER WYSS LTD

YOON & YANG LLC

ii



Editor’s Preface

Chapter 1

Chapter 2

Chapter 3

Chapter 4

Chapter 5

Chapter 6

Chapter 7

Chapter 8

CONTENTS

Erika C Collins

EMPLOYMENT ISSUES IN CROSS-BORDER M&A
TRANSACTIONS ..ottt ettt 1

Erika C Collins and Michelle A Gyves

GLOBAL DIVERSITY AND INTERNATIONAL
EMPLOYMENT ..ottt 17

Erika C Collins and Ryan H Hutzler

SOCIAL MEDIA AND INTERNATIONAL
EMPLOYMENT ..ottt 26

Erika C Collins and Ryan H Hutzler

RELIGIOUS DISCRIMINATION IN INTERNATIONAL

EMPLOYMENT LAW ..ottt eeveeeeeaeens 35
Erika C Collins
ARGENTINA ....ooiiiiie ettt et eaae e 51

Javier E Patrén and Envigue M Stile

BELGIUM ..ottt et seanesneas 66
Chris Van Olmen

Vilma Toshie Kutomi and Domingos Antonio Fortunato Netto

CANADA . ..ottt e e e eree s et e e et e s eeeeses 105
Erin R Kuzz and Patrick M R Groom

iii



Contents

Chapter 9

Chapter 10

Chapter 11

Chapter 12

Chapter 13

Chapter 14

Chapter 15

Chapter 16

Chapter 17

Chapter 18

Chapter 19

Chapter 20

Chapter 21

Chapter 22

Erika C Collins and Ying Li

CYPRUS ettt ee e et eseaeeseeeesaeeene 159
George Z Georgion, Anna Praxitelous and Natasa Aplikiotou

DENMARK ...ttt 175
Tommy Angermair
FINLAND . ...ttt saaaaaaaaaes 191

JP Albo and Carola Moller

Yasmine Tarasewicz and Paul Romatet

GERMANY ..ottt seaeeseae s ae e 220
Thomas Winzer

GHANA ..ot 233
Paa Kwesi Hagan
GREECE ... 245

Effie G Mitsopoulon and loanna C Kyriazi

HONG KONG.....coiiiiiiiiiicciciesieccecceseennes 263
Jeremy Leifer
INDIA ..o 276
Debjani Aich
INDONESIA ..ot 293

Nafis Adwani and Indra Setiawan

TRELAND ..ottt ettt e et eseaeeseneesaeeene 311
Bryan Dunne and Bldthnaid Evans

Orly Gerbi, Maayan Hammer-Tzeelon, lamar Bachar,
Nir Gal and Marian Fertleman

iv



Contents

Chapter 23

Chapter 24

Chapter 25

Chapter 26

Chapter 27

Chapter 28

Chapter 29

Chapter 30

Chapter 31

Chapter 32

Chapter 33

Chapter 34

Chapter 35

Shione Kinoshita, Shiho Azuma, Yuki Minato, Hideaki Saito,
Keisuke Tomida and Tomoaki Ikeda

Kwon Hoe Kim, Don K Mun and Young Min Kim

LUXEMBOURG .....cooeiiiiiiiiiiiiicieiiciceeee s
Guy Castegnaro and Ariane Claverie

MALAYSIA ..ot
Siva Kumar Kanagasabai and Selvamalar Alagaratnam

Miguel Valle, Jorge Mondragén and Rafael Vallejo

NETHERLANDS ...ttt ettt et seneeeevesene s
Els de Wind and Cara Pronk

NEW ZEALAND ..ottt eeeeeseeeeseesereesne
Bridget Smith and Tim Oldfield

NIGERIA ..ot
Olawale Adebambo, Folabi Kuti and Ifedayo Iroche

INORWAY ..ottt ettt ettt et et eseaeesaeesanessane e
Gro Forsdal Helvik

Vivian Holness

PHILIPPINES. ...ttt ettt ettt eeve e seee e eseveesees
Rolando Mario G Villonco, Rafael H E Khan
and Carmina Marie R Panlilio

Roch Patubicki and Karolina Nowotna-Hartman



Contents

Chapter 36

Chapter 37

Chapter 38

Chapter 39

Chapter 40

Chapter 41

Chapter 42

Chapter 43

Chapter 44

Chapter 45

Chapter 46

Chapter 47

Chapter 48

PORTUGAL......ccoiiiiiiiiniciicccescs s 556
Magda Sousa Gomes and Rita Canas da Silva

PUERTO RICO.....iioiiiiciicieeeeeeeeteeeeeee et 573
Katherine Gonzdlez-Valentin, Maria Judith (Nani)
Marchand-Sdnchez, Rafael I Rodriguez-Nevares,

Luis O Rodriguez-Lopez and Tatiana Leal-Gonzdlez

RIUSSTA ..ot 589
Irina Anyukhina
SAUDI ARABIA ..ot 611

Amgad T Husein, John M B Balouziyeh and Jonathan G Burns

SLOVENIA .....oiiiiiiiiicicci e 629
Vesna Safar and Martin Safar

SOUTH AFRICA ..ot eeee e 648
Stuart Harrison, Brian Patterson and Zabida Ebrahim

Tniigo Sagardoy de Simdn and Gisella Rocio Alvarado Caycho

SWITZERLAND ...ttt eeee et e e eeeseeae e 690
Ueli Sommer

TATWAN ..ottt ettt e et st seseesesseneas 704
Jamie Shih-Mei Lin
TURKEY ....ooiieieiieteisteteesieeeesse et s ssssessesessassessesessesens 717

Serbiilent Baykan and Hazal Ceyla Ozbek

UKRAINE . ..ottt ettt ettt ee e eeee et eseaeeseneesaeeene 732
Svitlana Kheda
UNITED ARAB EMIRATES. ....oooteeeeeeeeeeeeeeeeeeeeeeee e 746

Ibrahim Elsadig and Nadine Naji

UNITED KINGDOM ...ootiiiiiiiiiiee et 756
Daniel Ornstein and Peta-Anne Barrow

vi



Contents

Chapter 49

Chapter 50

Appendix 1

Appendix 2

UNITED STATES ..o 771
Allan S Bloom and Carolyn M Dellatore

ZIMBABWE ..o 785
Tawanda Nyamasoka
ABOUT THE AUTHORS.....ccooiiiincineeeneceneeeenee 797

CONTRIBUTING LAW FIRMS CONTACT DETAILS .. 831

vii



EDITOR'S PREFACE

Every year around this time when we update and publish 7he Employment Law Review,
I read the Preface that I wrote for the first edition back in 2009. In that first edition,
I noted that I believed that this type of book was long overdue because multinational
corporations must understand and comply with the laws of the various jurisdictions in
which they operate. This continues to hold true today, and this seventh edition of 7he
Employment Law Review is proof of the continuously growing importance of international
employment law. It has given me great pride and pleasure to see 7he Employment Law
Review grow and develop over the past six years to satisfy the initial purpose of this text:
to serve as a tool to help legal practitioners and human resources professionals identify
issues that present challenges to their clients and companies. As the various editions
of this book have highlighted, changes to the laws of many jurisdictions over the past
several years emphasise why we continue to consolidate and review this text to provide
readers with an up to date reference guide.

Our first general interest chapter continues to track the variety of employment-
related issues that arise during cross-border merger and acquisition transactions. After a
brief decline following the global financial crisis, mergers and acquisitions remain active.
This chapter, along with the relevant country-specific chapters, will aid practitioners
and human resources professionals who conduct due diligence and provide other
employment-related support in connection with cross-border corporate M&A deals.

Global diversity and inclusion initiatives remained a significant issue in 2015 in
nations across the globe, and is the topic of the second general interest chapter. In 2015,
many countries in Asia and Europe, as well as North and South America, enhanced
their employment laws to embrace a more inclusive vision of equality. These countries
enacted anti-discrimination and anti-harassment legislation to ensure that all employees,
regardless of sex, sexual orientation or gender identity, among other factors, are
empowered and protected in the workplace. Unfortunately, there are still many countries
where homosexuality is a crime, and multinational companies have many challenges still
with promoting their diversity programmes.
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Editor’s Preface

The third general interest chapter focuses on another ever-increasing employment
law trend in which companies revise, or consider revising, social media and mobile
device management policies. Because companies continue to implement ‘bring your own
device’ programmes, this chapter emphasises the issues that multinational employers
must contemplate prior to unveiling such a policy. ‘Bring your own device’ issues remain
at the forefront of employment law as more and more jurisdictions pass, or consider
passing, privacy legislation that places significant restrictions on the processing of
employees’ personal data. This chapter both addresses practice pointers that employers
must bear in mind when monitoring employees” use of social media at work and provides
advance planning processes to consider prior to making an employment decision based
on information found on social media.

Our fourth and newest general interest chapter discusses the interplay between
religion and employment law. Religion has a significant status in societies throughout the
world, and this chapter not only underscores how the workplace is affected by religious
beliefs but also examines how the legal environment has adapted to such beliefs. The
chapter explores how several nations manage and integrate religion in the workplace, in
particular by examining headscarf bans and religious discrimination.

In addition to these four general interest chapters, this seventh edition of 7he
Employment Law Review includes 46 country-specific chapters that detail the legal
environment and developments of certain international jurisdictions. This edition has
once again been the product of excellent collaboration. I wish to thank our publisher,
in particular Gideon Roberton and Sophie Arkell, for their hard work and continued
support. I also wish to thank all of our contributors and my associates, Michelle Gyves
and Ryan Hutzler, for their efforts to bring this edition to fruition.

Erika C Collins
Proskauer Rose LLP
New York

February 2016



Chapter 24

JAPAN

Shione Kinoshita, Shiho Azuma, Yuki Minato, Hideaki Saito, Keisuke Tomida
and Tomoaki ITkeda'

I INTRODUCTION

The laws in Japan governing collective labour relationships are the Labour Union
Act (LUA) and the Labour Relations Adjustment Act. Regarding individual labour
relationships, there are laws protecting minimum working conditions, such as the
Labour Standards Act (LSA), the Minimum Wages Act, the Industrial Safety and Health
Act (ISHA), and the Industrial Accident Compensation Insurance Act. These laws
are traditional Japanese labour laws established after World War II and based on the
Constitution of Japan.

In recent years, Japan has experienced important changes to its labour laws.
The Labour Contract Act (LCA) was enacted in 2007 and sets out basic regulations
on employment agreements. The revision of the LCA (effective from April 2013)
includes important amendments for fixed-term employment. The Equal Employment
Opportunity Act (EEOA)? entered into effect in 1986 and has been revised several times.
Since 2007, the EEOA has broadened protections for employees so that both male and
female employees will not suffer any disadvantages based on their sex. Employees’ rights
are also expanded by other laws, such as the Child Care and Family Care Leave Act®
and the Part-time Employment Act (PEA).* Besides, the Worker Dispatch Act (WDA)
enacted in 1985 and amended in 1999 extended the scope of occupations that were

1 Shione Kinoshita, Shiho Azuma and Yuki Minato are partners and Hideaki Saito, Keisuke
Tomida and Tomoaki Tkeda are associates at Dai-ichi Fuyo Law Office.

2 The Act on Securing, etc. of Equal Opportunity and Treatment between Men and Women in
Employment.

3 The Act on the Welfare of Workers Who Take Care of Children or Other Family Members
Including Child Care and Family Care Leave.

4 The Act on Improvement, etc. of Employment Management for Part-time Workers.
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covered under the worker dispatching system. As a result, the worker dispatching
system was considered a social problem, so the WDA was amended in 2012 and in
September 2015 (see Section 11, infra).

Each labour law has a different supervision and conflict-resolution system, so the
overall system is complicated. The LUA stipulates the Labour Relations Commission
system. A local labour relations commission (established in each prefecture) and its
supervising agency, the Central Labour Relations Commission, conduct mediation,
conciliation and arbitration to settle collective labour disputes.

In contrast, ordinary courts settle individual labour disputes. Additionally, since
the inception of the labour tribunal system in 2006, labour tribunals have also been
competent to settle such disputes. Local labour departments (governmental agencies)
also conduct mediations to settle such disputes.

The Labour Standards Inspection Office (LSIO) is the supervisory agency
concerning the LSA, the Minimum Wages Act, the ISHA and the Industrial Accident
Compensation Insurance Act.

Local labour bureaus are the supervisory agencies concerning the EEOA, the PEA
and the WDA.

II YEAR IN REVIEW

One of the noteworthy events in 2015 was the amendment of the WDA.

Although the draft amendment of the WDA has been repealed twice in Congress
since 2013, Congress finally passed the draft on 11 September 2015. The amendment of
the WDA then became effective on 30 September 2015. The Work Dispatching System
is a typical system for non-regular employment workers, and ‘how to deal with such
workers’ has repeatedly been a central issue within political discussions. Specifically, it
is generally recognised, and a hot topic, that certain employers violate the limitation
period for acceptance of dispatched employees under the WDA. As a result, the
2012 amendment of the WDA introduced the ‘deemed employment offer rule’ (effective
on 1 October 2015). Under the rule, if any employer act falls under certain types of
illegal dispatch, the employer is deemed to have offered an employment contract subject
to the same working conditions as those contained in the contracts of their dispatched
workers. In addition, the WDA was amended again on 30 September 2015 (the day
before the 2012 amendment of the WDA became effective). The regulations regarding
the limitation period for acceptance of dispatched employees are revised under this
amendment. This shows that current hot issues among Japanese employment law fields

include:
a legislation concerning improvements in working conditions; and
b stabilisation of employment for non-regular workers.

Besides this, in August 2015 Congress passed a law whose aim is to promote the role
of women in the workplace. Under this law, certain large employers are required to
engage in developing their action plan to support the success of women in the workplace,
including promotion of the appointment of women in management positions and as
management executives.
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IIT  SIGNIFICANT CASES

i Kaiyukan case’
yu

The defendant is a corporation that operates an aquarium in Osaka. The plaintiffs were
two of its male employees who were in management positions. One plaintiff repeatedly
made obscene remarks to a female employee in a workplace for long periods. Such remarks
were ostensive and specific and involved his genitals, sexual appetite and extramarital
affairs. Although the other plaintiff was asked by his supervisor to pay attention to his
behaviour towards female employees, he insulted and embarrassed female employees by
using gross remarks, mentioning their age and the fact that they were unmarried. The
employer considered that such sexual harassment constitutes ‘disruption of a company’s
order and workplace discipline,” and decided to suspend them for 30 days and 10 days
respectively as disciplinary actions. In addition, the employer demoted them by one rank
as exercise of its right of human management. The plaintiffs filed this suit, alleging that
those disciplinary actions and demotions were void because the defendant abused its
authority. This is the first case where the Supreme Court has made statements concerning
the validity of disciplinary actions based on sexual harassment.
The Supreme Court considered that:
a the defendant recognised that prevention of sexual harassment in the workplace is
an important issue, and carried out various efforts to prevent sexual harassment;
b the wrongdoers (i.c., plaintiffs) were trained to prevent sexual harassment; and
although the plainciffs, as managers, were in a position to ensure that their
subordinates prevent sexual harassment, they sexually harassed female employees
at the workplace many times for approximately one year.

The Court then held that, considering their responsibilities and positions in workplace,
such plaintiffs’ conduct was seriously inappropriate. Also, considering that one of the
female employees was forced to resign from her job because of the harassment, the Court
held that they could not ignore that such inappropriate harassment seriously disrupted
the company’s order and workplace discipline. The Court also noted that in a case of
sexual harassment in the workplace it is hard for victims to protest such harassment
because they fear retaliation and deterioration of a work relationship. Therefore, even
if the victim does not directly show rejection to sexual harassments, this should not be
considered favourably with regard to the wrongdoers. Finally, the Court concluded that
both the demotion and disciplinary actions at issue were valid.

Pursuant to the Equal Employment Opportunity Law, employers in Japan have
been required to prevent sexual harassment from occurring in the workplace since 1999.
However, as this case shows, it is still very difficult to eliminate it. This holding shows
that wrongdoers of sexual harassment will be subject to severe disciplinary action. This
case has an important value as it further promotes the role of women in the workplace

5 Supreme Court 26 February 2015, Hei 26 (ju) No. 1310, 249 Saishu Minji 109 (Japan).
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IV BASICS OF ENTERING AN EMPLOYMENT RELATIONSHIP

i Employment relationship

An employment contract is established when an employer and a job applicant agree
that: (1) the job applicant shall work for the employer; and (2) the employer shall pay a
salary to the job applicant as consideration. If the employer has its work rules stipulating
reasonable working conditions and has informed its employees of the work rules, the
contents of an employment contract shall be based on the working conditions provided
by the work rules without any consent of the job applicant. A job applicant and an
employer may enter into or change, by agreement, an employment contract that includes
working conditions different from those under the work rules. However, any parts of an
employment contract that stipulate working conditions that do not meet the standards
established by the work rules shall be invalid. In this case, the invalid portions shall be
governed by the standards established by the work rules.

There is no statutory requirement concerning the form of an employment contract,
so an employer and a job applicant may orally enter into an employment contract.
However, to let the job applicant understand his or her rights and duties under the
contract, the employer must notify the job applicant in writing of certain employment
conditions® before or upon entering into the employment contract.” The employer can
fulfil this requirement by giving the applicant a written employment contract or by
providing a copy of its work rules.

Fixed-term employment is lawful, but the term cannot be longer than three years,
except in some limited circumstances.

ii Probationary periods

Although there is no regulation concerning probationary periods, an employer may set a
limited probationary period under case law in Japan. Many employers use probationary
periods to train and to evaluate their employees to determine whether they should be
retained as fully fledged employees.

An employer generally sets forth probationary periods in its work rules. A general
range of probationary periods is from one to six months and a typical probationary
period is three months. Extremely long probationary periods will be void because of
violation of the public policy.

It is generally understood that the usual probationary period is designed to
reserve the employer’s right of cancellation. The employer may dismiss less strictly its
employee during a probationary period than its regular employee; however, even during
the probationary period, ‘reasonable and socially acceptable’ grounds are required to
dismiss the employee. This means that an employer is required to show a lack of fitness of
its employee based on facts® in order to properly exercise its reserved cancellation rights.

6 Such as wages, working hours, term of contract, workplace, and the nature of the work.
7 Article 15, Paragraph 1 of the LSA.
8 These could be low job-performance ratings and unsatisfactory attitudes.
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iii Establishing a presence

Whether a foreign company is required to register will be decided based on its intended
business in Japan. In a case where a foreign company intends to only conduct preparatory
or supplemental tasks,’ the foreign company may establish its representative office in
Japan without any registration. However, if a foreign company intends to continuously
operate its business in Japan, it must register itself with the relevant legal affairs bureau.
In this case, while the foreign company does not have to establish its branch office in
Japan, it must at least register its representative in Japan or its branch office (if any) in
Japan.

Unless a foreign company intends to continuously operate its business in Japan, it
may engage an independent contractor without its registration in Japan. An independent
contractor will constitute a permanent establishment (PE) of the foreign company under
certain conditions;'® provided, however, that there are exemptions for independent
contractors under Japanese taxation laws. In a case where a foreign company has its PE
in Japan, its Japanese-sourced income shall be subject to corporate tax.

There are four insurance benefits in which a company is legally obliged to
participate: (1) workers’ accident compensation insurance; (2) employment insurance;
(3) health insurance and nursing care insurance; and (4) employees’ pension insurance.

Salary income is subject to withholding tax under the Income Tax Act. Under the
withholding tax system, a payer of salary income in Japan must calculate the amount of
income tax payable, withhold the amount of income tax from the income payment, and
pay it to the government.

A\ RESTRICTIVE COVENANTS

Given its personal, continuous character, an employment contract requires a relationship
of trust between the parties. In more concrete terms, each party is required to act in good
faith in consideration of the other’s interest. Therefore, during the term of employment,
an employee shall undertake obligations to keep trade secrets, to refrain from competitive
activities, and not to damage the employer’s reputation or confidence even if there is no
provision about the obligations under any employment contract or work rules.

By contrast, an employee has its rights to choose or change his or her job, so an
employee does not automatically undertake non-compete obligations after leaving a job
without any agreement to that effect. Therefore, if the employer wants its employees
to undertake post-termination non-compete obligations, it must enter into such an
agreement with the employees or have corresponding work rules, both setting forth
the obligations. Non-compete obligations are direct restrictions on a former employee’s
freedom to choose his or her occupation, so courts will decide their enforceability based

9 Such as market surveys and collecting information.
10 Including a condition that the contractor is authorised to conclude contracts on behalf of the

foreign company in Japan.
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on a variety of factors, such as whether the duration and scope of the obligations are
clearly stated in an agreement or work rules and whether additional and sufficient
compensation for the obligations is provided to the former employee.

VI  WAGES

i Working time

Statutory working hours

The LSA stipulates overly rigid regulations on working hours. In principle, an employer
must not require or approve of employees working more than eight hours a day or
40 hours a week (excluding rest periods) without a labour-management agreement."
These are generally known as the ‘statutory working hours’. If an employer violates this
regulation, it will bear criminal liability."

Where an employer wants to require employees to work more than the statutory
working hours, the employer must enter into a labour-management agreement either
with a labour union (if any) or an employee that represents the majority of employees
at a workplace (if the union does not exist), and then to notify the relevant government
agency of the agreement."

Exemptions to statutory working hours

As the exceptions to regulations on statutory working hours, the LSA stipulates certain
modified working-hour systems, such as flextime and annual, monthly, or weekly
modified working-hour systems. Under these systems, an employer may require its
employees to work beyond the statutory working hours to the extent permitted by law.

Exemption for managers

Further, certain employees, such as those in management, are exempted from the
regulations on statutory working hours.'# This means that an employer may require the
exempted employees to work in excess of the statutory working hours without entering
a labour-management agreement.

ii Overtime

Legally speaking, the LSA does not require an employer to pay its employees a salary based
on working hours. However, it is understood that, in practice, wages and working hours
are associated when it comes to overtime pay. Under certain conditions, an employer
may let its employees work overtime, with the LSA requiring the following minimum
salary premiums for all employees except those who are exempted from the regulations
on statutory working hours:

11 Article 32 of the LSA.
12 Article 119, Paragraph 1 of the LSA.
13 Article 36 of the LSA.
14 Article 41 of the LSA.
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Work in excess of statutory working hours 25%
Work in excess of statutory working hours exceeding 60 hours in a month 50%
Work on statutory days off 35%
Work late at night (between 10pm and 5am) 25%
Work late at night in excess of statutory working hours 50%
Work late at night in excess of statutory working hours exceeding 60 hours in a month 75%
Work late at night on statutory days off 60%

Employees who are exempted from the regulations on statutory working hours (e.g.,
employees in management) are entitled to a minimum premium of 25 per cent for work
late at night (between 10pm and 5am). However, such employees are not entitled to
receive the other premiums.

VII FOREIGN WORKERS

There is no limit on the number of foreign workers whom an employer can employ
under the Japanese laws. The Japanese employment laws are applicable to the foreign
workers who are employed and work in Japan regardless of whether their employer is a
foreign company or a domestic company.

Additionally, an employer must not use the nationality of any employees as a basis
for engaging in discriminatory treatment concerning certain working conditions, such as
wages and working hours."”

When an employer enters into an employment contract with a foreign person other
than a special permanent resident, the employer must notify a relevant job-placement
office of the person’s information, such as its name, resident status, and birth date. The
employer is also required to give notice to a relevant job-placement office in the case of
the person’s retirement.

Any foreign national who enters to Japan to work must obtain a working visa at
a Japanese diplomatic missions abroad. Also, any foreign national must generally receive
landing permission when he or she arrives at a port of entry, a time when his or her
residence status and period of stay in Japan will be determined. The foreign national can
conduct activities within its resident status. The foreign national can only reside in Japan
for his or her period of stay. A foreign national who wishes to continue conducting the
same activities in Japan with his or her current resident status beyond the period of stay
must apply for an extension of the period no later than the last day of the period.

As mentioned in Section IV.iii, supra, there are four insurance benefits in Japan.
These benefits also cover foreign workers.

All individuals, regardless of nationality, are classified as cither residents or
non-residents under Japanese tax laws. In general, residents have an obligation to
pay income tax on their worldwide income (including salary income). By contrast,
non-residents are obliged to pay income tax on any income from domestic sources
(including salary income from employment in Japan).

15 Article 3 of the LSA.
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VIII GLOBAL POLICIES

The adoption of work rules is mandatory for any employer who hires 10 or more employees

on a continuing basis. This employer must submit its work rules to the relevant local

LSIO." When establishing its work rules, an employer must hear an opinion of either a

labour union (if applicable) or an employee (if there is no union in the workplace) that

represents the majority of the employees at a workplace. When submitting its work rules

to the relevant local LSIO, the employer must attach a document stating the opinion."”
The work rules must include the following information:'®

a working hours (including holiday, leave, shift changes, breaks, and the start and
end of the working day);

b wages (including the methods for determination, calculation, and payment of
wages; and the dates for closing accounts for wages and for payment of wages);
and

¢ termination (including grounds for dismissal).

Work rules must also cover the following if the employer has a policy relating to these

matters:

a termination allowances (including the scope of covered employees; methods for
determination, calculation, and payment of termination allowances; and the
dates for payment of such allowances);

b special and minimum wages;

¢ the cost to be borne by employees for food, supplies or other expenses;

d safety and health;

e vocational training;

f accident compensation and support for injury or illness outside the course of
employment;

g commendations and sanctions; and

h other matters applicable to all employees at the workplace.

The work rules must not infringe any laws and regulations or any collective agreement
applicable to the workplace in question."

In order to amend work rules, the employer must request an opinion on its
amendment from either a union or an employee (if there is no union in the workplace)
that represents the majority of the employees at the workplace. The employer and the
employees may, by agreement, amend the work rules. However, if (1) the employer
informs its employees of the changed work rules, and (2) if the changed work rules
set forth reasonable working conditions in light of relevant circumstances (such as
disadvantages to be incurred by the employees; the need for the change; the contents

16 Article 89 of the LSA.
17 Article 90 of the LSA.
18 Items 1-3, Article 89 of the LSA.
19 Article 92 of the LSA.
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of the changed work rules; and the status of negotiations with a labour union or a
representative employee), the employer may amend its work rules without the employees’
consent.

IX TRANSLATION

When employing foreign workers, an employer is not required to provide them with
relevant documents (e.g., work rules and employment agreement) in a language they
understand. However, to avoid conflicts, it is appropriate to explain key working
conditions in a language comprehensible to foreign workers so that they can understand
the terms and conditions under their employment contracts. Furthermore, an employer
should display warning letters and its safety and health rules at a workplace, both written
in languages employees understand. If an industrial accident happens under a situation
where there is no such display at a workplace, the situation will be regarded as evidence
that an employer has not complied with its duties of safety and of safety education.

X EMPLOYEE REPRESENTATION

There is no definition of employee representation under Japanese law. However, in
certain situations, the LSA requires that an employer hear an opinion of or enter into a
labour-management agreement with either (1) a labour union organised by a majority of
the employees at a workplace (where such a union exists); or (2) a person representing the
majority of the employees at a workplace (where a union does not exist). While in practice,
the union or representative are referred to as an ‘employee representative’, this is very
different to the works councils established and regulated in many European countries,
for instance. When the employees at a workplace select a person to represent them, the
person must be selected through democratic procedures. Further, the employees cannot
select a person in management as their representative. The employee representative is an
ad hoc representative, so, in general, there is no term for the representative.

On the other hand, where an employer enters into a collective agreement
concerning working conditions, a labour union will be party to that agreement. The
Constitution of Japan guarantees workers' right to organise and to bargain and act
collectively, so a labour union must remain independent from an employer. In contrast
to the United States and Europe, corporate unions are more popular than industry
unions in Japan. Once a collective agreement is executed, any employment agreement
that does not meet working conditions under the collective agreement will be void and
be replaced with the collective agreement. In a case of collective bargaining, an employer
must negotiate in good faith with a labour union.
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XI  DATA PROTECTION

i Requirements for registration

Data protection in Japan is governed by the Act on the Protection of Personal Information
(APPI). There is no required registration in relation to data protection under the Japanese
laws.

When handling personal information, a company shall, as much as possible,
specify the purpose for its use of personal information (the purpose).” In principle, no
company can handle personal information beyond the scope necessary to achieve the
purpose without obtaining the prior consent of the data subject.”!

When acquiring personal information, a company must promptly notify the
person of, or publicly announce, the purpose unless the company has already publicly
announced the purpose.”? In addition, when a company directly acquires personal
information from a person in writing, the company must expressly show its purpose to
the person in advance.”

A company must not, in principle, provide any personal data to any third parties
without obtaining the prior consent of the person.

A company must keep personal data accurate and up to date within the scope
necessary for the achievement of the purpose.” Also, a company must take necessary
and proper measures for the prevention of leakage, loss or damage, and for other security
control of the personal data.’® A company must exercise necessary and appropriate
supervision over its employees to ensure the security control of the personal data.?”

ii Cross-border data transfers

While a company must, in principle, obtain the prior consent of the person when it
provides personal data to any third party,?® there are no other regulations concerning the
cross-border transfer of personal data.

It should be noted that a company does not have to obtain the prior consent of
the person under certain cases” because these cases shall not be regarded as transfer of
personal information to any third parties.

20 Article 15, Paragraph 1 of the APPIL.

21 Article 16, Paragraph 1 of the APPL.

22 Article 18, Paragraph 1 of the APPI.

23 Article 18, Paragraph 2 of the APPL.

24 Article 23, Paragraph 1 of the APPL.

25 Article 19 of the APPI.

26 Article 20 of the APPI.

27 Article 21 of the APPI.

28 Article 23 of the APPI.

29 The cases are stipulated in Article 23, paragraph 4 of the APPL.
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iii ~ Sensitive data

The APPI does not define or set forth special regulations on sensitive information.
However, certain guidelines set forth additional rules concerning sensitive personal
information, such as information relating to race, ethnic group, social status, family
origin, income and medical records. Further, if a company abusively uses such sensitive
information, this might be regarded as a violation of privacy or an invasion of personal
rights and so the company might be held liable for damages arising from the violations
or invasion.

iv Background checks

Because it has the freedom to employ and choose from among its applicants, an employer
may collect personal information about its job applicants (such as information related to
their criminal records and credit records) to a reasonable extent as a background check
when it decides to employ an applicant. However, such collection needs to be carried out
by commonly accepted proper methods and care should be taken not to infringe on the
dignity of applicants’ personality and privacy.

v Other remarks

The above explanations concerning Data Protection are current regulation under the
APPI. However, the APPI was amended on 3 September 2015 and will become effective
from the day specified by a Cabinet Order within two years from 9 September 2015.
Therefore, it is recommendable to pay attention to the amendment.

XII DISCONTINUING EMPLOYMENT

i Dismissal

As a general rule, employment will only be terminated for cause by an employer in Japan.
There is no concept of termination ‘at will’.

Cause for dismissal includes poor performance, repeated misconduct, serious
misconduct, redundancy, and medical incapacity. However, an employer’s right to dismiss
its employee is severely restricted. Article 16 of the LCA stipulates that a dismissal will, if
it lacks objectively reasonable grounds and is not considered to be appropriate in general
societal terms, be treated as an abuse of right and be invalid.

Other laws (like the LSA) set forth certain restrictions on dismissals, such as
restrictions on dismissals during periods of maternity leaves or medical treatment of
work-related injuries.

Where an employer wishes to dismiss its employee, the employer must provide
at least 30 days’ advance notice. An employer who does not give the 30-day notice is
required to pay the average wage for a period of not less than 30 days, except under
certain conditions.*® An employer is not generally required to give notice to a works
council or trade union when the employer dismisses its employee.

30 Article 20 of the LSA.
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Based on its work rules, an employer may dismiss its employee because of a
disciplinary action (punitive dismissal). In a case of punitive dismissal, courts will judge
the validity of the dismissal pursuant to Article 15°" as well as Article 16 of the LCA.

ii Redundancies

As mentioned in subsection i, supra, the validity of the redundancy is also judged by
whether it lacks objectively reasonable grounds and whether or not it is considered to
be appropriate in general societal terms. However, under case law, it is necessary to meet
the following criteria so that the redundancies are deemed reasonable and appropriate in
general societal terms:

a Necessity: the business circumstances of the employer are in a situation that
renders redundancies unavoidable and necessary.

b Efforts to avoid redundancy: in short, redundancies should be the measure of last
resort.

¢ Reasonable selection: the standards for selection of employees who are subject to

redundancies were reasonable and redundancies were fairly carried out.
d Reasonable process: the employer conducted sufficient consultations with its
employees and labour unions.

XIII TRANSFER OF BUSINESS

i Merger

In a merger, employment contracts between a target company and its employees shall
be automatically transferred to an acquiring company. Therefore, employees of the
target company shall be employees of the acquiring company as of the effective date
of the merger. Their working conditions remain the same at the acquiring company,
so employees are not materially disadvantaged. This is why there is no specific Japanese
labour law to protect employees affected by a merger.

ii Asset transfer

In a case of asset transfer, each asset (including employment contracts) shall be transferred
from a seller to a purchaser according to an asset purchase agreement. However, Japanese
law requires employers to obtain consent from each employee to validly transfer their
employment contracts to the purchaser. The employees may decide whether they
continue working at their current employer, so there is no specific Japanese labour law to
protect employees affected by asset transfer.

31 Article 15 of the LCA stipulates that ‘in a case where an employer takes disciplinary action
against its employee, if the disciplinary action lacks objectively reasonable grounds and is
not found to be appropriate in general societal terms in light of the characteristics and mode
of the act committed by the worker pertaining to the disciplinary action and any other

circumstances, the disciplinary order will be treated as an abuse of right and be invalid.’
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iii Company split

In a case of a company split, a part or all of the company’s assets and liabilities (including
employment contracts) constituting a particular business of a seller shall be transferred
from a seller to an acquirer based on a company split plan or agreement. While the
Companies Act sets forth general procedures for the company, the Labour Contract
Succession Law regulates the transfer of employment contracts in the cases of a company
split because the company split will have a large effect on employees.

XIV OUTLOOK

One of the hot issues in 2016 is how to encourage enforcement of the Act on Promotion

of Participation in Workplaces for Women (effective in April 2016).

As required by the Act, employers with more than 300 employees should conduct
certain actions by 1 April 2016. The following are examples of such actions:

a employers shall recognise the current conditions regarding female employees’
success in the workplace and analyse relevant issues. When recognising such
current conditions, employers must confirm the percentage of female new hires,
differences between the length of employment of male and female employees,
working hours of employees and the ratio of female employees in managerial

positions;

b employers shall create an action plan that includes numerical targets and periods
to achieve the action plan, based on the above recognition and analysis;

¢ employers are required to file an action plan with the relevant labour authority,
and make it available to the public; and

d employers shall disclose certain information regarding the success of women in

the workplace.

The purpose of this Act is to ameliorate the current situation where the appointment
of women in managerial positions has not progressed well. Japan is an ageing society
with a low birth rate. This Act reminds employers of the fact that female labour power
is material to Japanese society. Also, the Act forces employers to take certain actions,
making its function different to that of traditional Japanese employment law. This Act is
therefore noteworthy as a new type of regulation under Japanese employment law.
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